UPCEA Comments on Proposed Negotiated Rulemaking September 2018

Aaron Washington
U.S. Department of Education
400 Maryland Ave. SW
Room 294-12
Washington, DC 20202

RE: Docket ID ED-2018-OPE-0076

To Whom It May Concern:
Thank you for the opportunity to comment on the Department’s recent proposed rulemaking committee to address many important topics facing higher education. UPCEA’s members represent a wide range of institutions and units of American higher education focused on professional, continuing, and online education. We find that the proposed depth and breadth of the topics, and the amount of time provided to the committee, coupled with the complexity of those topics and the limited amount of seats at the table to be substantial. We believe this undertaking may be too weighty to truly seeking solutions to these complicated issues. A lack of consensus, as the Department knows, will default to the Department’s rewriting of the rules. Our first major recommendation would be that you break apart many or all of these 12 major issues into their own negotiated rulemaking committees, to provide the proper expertise, and deep analysis, time, and conversations that these complex and sensitive issues require. 
Protecting students from predatory practices should be the goal of many of the changes that are being considered, combined with protecting institutional autonomy and encouraging educational access and quality. This can be strengthened through the triad of states, accreditors and the federal government. A greater focus on student outcomes and outputs rather than inputs would also strengthen the process. The Department should give accrediting agencies and institutions the flexibility they need to innovate, reduce costs, and serve students in line with their unique missions, but also provide necessary transparency and oversight of student protections and taxpayer protections of the nearly $130 billion dollars in grants and student loan dollars that the Department controls. Rules for accreditation should be clarified, and accreditation agencies processes and reports should be required to become more transparent for students and the public to access. All changes taken for accreditation should be sure to further strengthen and improve the quality of higher education, and barriers to providing it, not lower it. 
State authorization requirements by the federal government should be upheld, and the implementation of the 2016 distance education rule with guidance would be a good step forward, as it was a result of two negotiated rulemakings on the topic. This rule was delayed due to the Department based on consumer complaint systems, residency determinations, and consumer disclosure formatting of distance education programs. These should be the only topics that are considered during this rulemaking session. UPCEA believes the work and guidance of NC SARA on this topic would be best to follow. 
We are glad that the Department is looking into items like the definition of the “credit hour” and “regular and substantive interaction” as these can be barriers to innovative programs like direct assessment, competency-based, and distance education. But, each of these terms provide necessary protections of taxpayers and students, and so these goals should be maintained, rather than removing these requirements completely. A focus on accountability for outcomes and consumer protections need to be what guides any proposed changes. We are concerned that removing the overarching ideal of “regular and substantive interaction” will allow shady actors to prey on students as well as sully the true intents of good actors working to create viable, high-quality CBE and distance education programs. The arrangements or rearrangements of any proposed changes should be funneled first through Experimental Site Initiative before being allowed in the full American higher education system, as the consequences could be substantial. We believe the credit hour regulation should not be repealed. The focus on the definition of the credit hour should be clarified and the pathway the Department has already gone down to propose that the definition does not mean “seat time” but is more aligned with the “work” needed to balance the concept of class time spent in a course, and the learning that is actually done. It is important to balance both time- and learning- based measures, and this only further underscores the need for Department to have accreditors place a greater focus on output, rather than input, based measures. 
Reducing regulatory burdens for institutions would be welcomed, but allowing guardrails and reporting to make sure students are not being defrauded or receive a sub-par education still need to be closely adhered to. 

The Department should utilize and further expand initiatives like EQUIP, but be sure these experiments come to fruition, and have gone through the proper time and efforts to gain a good understanding of the potential pitfalls. They need to be studied closely before allowing the entire landscape of institutions to move forward to allow programmatic instructions to be outsourced to a third party provider. We are worried that bad actors may funnel their processes through an accredited institution. Much is still unknown with this item, and due to the existing experiment with EQUIP, we suggest on much further review and refinement through this program first before any changes or discussions be had.
In conclusion, many of the topics covered are necessary linchpins to quality control and protection of taxpayer dollars and fraud and abuse amongst institutions. UPCEA and its members provide high quality education to their students, and expect the same from all institutions of higher education. We again state that we think the current session covers far too many complex and important topics, and is far too lofty in its goals of achieving consensus and proper public input as required by law. The ability to get the right people in the room for this negotiated rulemaking with the slots available will be likely impossible, and we again urge you to split these topics up into their own individual negotiated rulemaking committees. However, UPCEA and its members stand ready to provide any input or guidance that may be helpful. Without doing proper consultation and careful retooling, we could deny students, institutions, and taxpayers an accountable, transparent, accessible, and high quality postsecondary education system. 


Best,

Jordan DiMaggio

Associate Director of Policy and Communications
UPCEA
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